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PUBLIC NOTICE NO.'72013

The following circular and instruction lssye! !y tne Government of lndia,Ministry of Finance, Department of Revenue, centrar Board of Excise & customs isenclosed for guidance of the officers I exportli. ilrp.rters/ clearing Agents andTrading Public.
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(D.RANJtTHKTJMAR)

ASSISTANT COMMISSIONER

uticorin

(lssued from fite c. No. vril r 4Br3s3 t2013-cus.porVor. il)

To
As per Mailing List I & lt

Copy submitted to the Chief Commissioner of Customs (Preventive), Trichy

Received from File No & Dafa SubiectCBEC lnnti-SmugglingD,
New Delhi

r. No. Jv4t66t2013_
Cus(AS) dated 17.09.2013

Circutar N-. -- 38/201&
Customs (Guidelines for
Arrest and Bail in relation to
offences punishable under
cA, 1962) ,

Dated: 17.12.2013
Custom House. Tu
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New Delhi, dated lTSeptember 2Ol3

AIlChief Commissioners of Customs
All Chief Commissioners of Customs (Prevontive)
AllChief Commissioners of Customs & C*niral Excise
AII Chief Commissioners of Centrai Excise
All Directors Generals
Web Master

Subject - Guidelines for Arrest nnd ltail in rclation to offences punishable under Customs
Act, 1962_ reg. 

*.i++
Attention of the field formatiotts is invireC tc the amendments to section 104 of ihe Customs

Act, 1962 vide Finance Act, 2013 (with effect l'roru 1S"05.2013) whereby all offences are bailable
other than the categories of offences punishable under seciion 135 of the Act ibid , which are classified
as non-bailable. These are offences relating tc:

(a).evasion or attempted evasio4 of duty exceerling fifly lakh rupees; or

(b) prohibited goods notified under sectic'n i I rrf the Customs Act, 1962 (as amended) which are
also notified under sub-clause (C) of clause (i; of sub-section (l) of section 135 of the Customs
Act, 1962 (as amended); or

(c) import or exPort of arlY goods which havc noi been declared in accordance with the provisions
ofthis Act and the market price of whieir cxl:eecls one crore rupees; or

(d) fraudulentty availing of'or attempt to a.vail of'drawback or any exemption from duty provided
under this Act, if the amount of drar+'back or exenrption from duty exceeds fity lakh rupees.

2'l The existing guidetines on the subjcct have been re-ex-arnined in the light of the above
legislative amendments. As afore-stated, offences under the customs Act, 1962 we placed in two
mtegories i'e' (i) bailable; or (ii) non-bailable. since aresl takes away the liberty of an individual, the
lower must be exercised with utmost care anc c.aulion in cases where a Commissioner of Customs or
'{dditional Director General has reason to belirve on basis of information or.suspicion that such person
lus committed an offence underthe Acr punishable under the sections 132 or 133 or 135 or l35A or
136 of the Customs Act,1962.
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is emphasised that arrest of pers<ins in lenns of section 104 (1; of Customs

Q"so.t"d to only where the facts arrd sit'"ratiorn of a prt-icr:lar ease dqmand such

involved should not be arrested uniess the exigencies of certain

arrest. These situations mb! i rictucie' circurnstiurt-1cs :

(i) to ensure proper investigation of the ctl'ence;

(ii) to prevent such person from absccnding;

(iii) cases involving organised srnugglin[ of g*ods or evasion of customs duty by way of

'' 
"orr""alment;

(iv) masterminds or key "operators elTccting Froxy/benami imports/exports in the name of dummy or

non-existent PersonVIECls, etc'

z.f ,..rt, dgqlsipn to:arrfst shoulel be taken in cases which fulfil the requirement of the provisions of

nd after considerine the nature of offence, the role of the person
Section l0a1t.1-bl6r*trrms Rct, 1962 w'd after considering

involved and evidence available.

2.3 While the Act does not qpecify any value limits for exercising the powers of arrest, it is clarified

(a) outright smuggling ol high valuc goods such as precious

items or goods notified under section 123 of the Custorns Act,

situations demand their

metal, restricted items or prohibited

1962 or forei.gn currency where the

value of offending goods exceecls t{s- 20 lakh'

(b) In a case related to importation of'trade goods (i.e. Appraising cases) involving wilful mis-

declaration in description cl'goods/concealnrent of goodslgoods covered under section 123 ol'

Customs Act,19t62 with a view tn import rdstricted or prohibited iterns and where the CIF value of

tthe offending goods exceeds Rs. 50 lakh.

2.4 There is no prescribed format for arrest rnemo but an arrest memo must be in compliance with

the directions in "D.K Basu vs. Srai af t\'.B." reported as 1997 (l) SCC 416 (see para 35). The arrest

memo should include:

(a) brief facts of the case;

(b) details'of the person arrested:

(c) list of evidence against the person;

(d) relevant Section (s) of the Custorns Act, 1962 or other laws attracted to the case and to the

airestee;

(e) the gfounds of arrest must i:e exptained to arrestee and this fact noted in the arrest memo;

(0 a nominated person (as per dctr.ils provided by arrestee), of the anestee should bq informed

immediately and this fact also rnay be mentioned in the arrest memo;

the date and time of arrest may he mentioned in the alTest memo and the arrest memo should

be given to person arrested under proper acknowledgement;

a soparate arrest memo has to be rnade and provided to each individual/arrestee.

(e)

(h)
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' --.^t:^'{ "'i+h .,lt the time ol' arresl antl/

^r-^-^ ^Fa rprtrir! modalir'ies that shotrid be complied with at the tir

l-S;--"F',irther, there are cerlaln mo<:u

o
J,rrsuant to an arrest' which include the foliciving:

(i) Female ofi'ender should be prreste''1 t1*.ii1li::::",J;}]Tlff'n:::i:";
ii) Female offender shouid D€'&rrgrrEru "r'-"j""1:'::':'' ' officer in the service cl{'

(ii) Medical examinatidn of an arrestee ,;;; brl oonducted 6y i medical

centrar or state Government and in cu,e such medical offrcer is not available' by a registered

medicar practitioner soon after the arrest is made. rf an arrested. person is a femare then such an

examination shalr be made onr;- by, or under supervision of a femare medicar officer' and in

case such female medicar oflicer is not available, by a female registered medical practitioner'

(iii) It sha* be the cruty of the person ha.ving rhe custody of an arrestee to ,uke reasonable care of thc'

2.6 :;|[;}']il#";H* errected in acclrdance with the provisions orsection r04 (r) ol'

the custorns Act, 1962, there should be ini-rneciiate intimation to the jurisdictional chief commissioner

or DGR[, as the case maY be'

of bail, a person arrested for a non-bailable offence

3.1 tn regard to the' grant of bail and tenns
3.1 [n regar0 to tne Brtutr ur "*"'*-" :-. -ir,.^.r*. n terms of provisions of

shouldbeproducedbeforeconcernedMagistratewithoutunnecessarydelayir

Section lM (2) of the Act'

3.2 under sub_section (3) of seotion 104 an .tf,cer of customs (arresting officer) has the same

powers as an offrcer in charge of a poiice staiir..,n under the cr.pc. Thus, a customs officer (anesting

offrcer) is bound to rerease a person on bai! for offences caiegorized as bailable under the customs Act'

1962. T,us, rerease on bail must be offered to a perso. anested in respect of bailable offence and bail

bond accepted for bailabre offence. The anrount of bail bond/ surety for bailable offences should not be

exiessive and the bair conditions shourci bc inibrmed by the arresting offrcer in writing to the anestee

and arso informed on telephone ro the norninated person (as per details provided by the anestee) and

the anestee shourd be arso alrowed to ratk to nominated person. If the conditions of the bail are fulfilled

by the arrestee, he sha, be release, by rhe offrcer oonserned_ on bail fo]hwittr The arresting officer

may, and shail if such a person is incrlgerrt ancr unabre to furnish suret], instead of taking bail from such

person, disctrarge him or her exectrting a bonc without sureties ftrr his appearance as provided under

section 436 of cr.pc. However, onry in casss where the conditions for granting bail are not fulfillect'

the arrestee sha, be produced before ther appropriate Magistrate without unnecessary delay and within

twentY-four (Z+) t'o*t of arrest'

3.3onlyintheeventofcircumsta.ncgsprer,entingtheproductionofthearrestee:.':*.",i.:'"*..

without unnecessary delay, the arrestee may be handed over to nearest police station for his safc

custody during night, under prop€r (rhaila*, and produced before the Magistrate on the next day' and

thenominatedpersonofthealTesteemaybealsointbnr.redaccordingly. Contd "'4l-

rF^4--



i The guiderines issued vide F.r.io. 3g4i7ltt,r-Cus (As) dated 22.6'lggg (incruding theq

timit speeifred qt. pa$ 2,J) :t""d m9,!.i.fed 1o 
tlre ahSve:xtent

5. chief comrnissioners/DGRl s'a[ *"od u ,.fort * .r".y uil"t io thi concErh'bd Mdmber vfim\,,,,-"

rwenty-four (24) hours of the arresr. To rnaintaiEr an all lndia record:t *tt1o 
:"i.Ti":*:-t:**s 

: I

A* rg62,a monthry report of a, prsons,acrested in the Zonesha, be sent b1 ttre chief commissioner

to DRI (Hqrs) intheformal prescribe,J an-d enclosed':ll" 5th of the suceeeding.month-and the same

wouldbecompitedandsenttoAnti-smuggringLinit'.cBF'Cbyl0mofeverymonth."j"^I]l^-

6.TheChiefCommissioners/DirectorCerreralslerrelbvdirected..o."'':.,'u..:::plcsent

guidelines to a,, the formations under their cirarge. Difiiculties, if any, in implementation of the

Ifor.ruia guidelines may be brought to the noiice of the Board'

YYu,*"
te''c' ttianicrl

UnderSecretarytotheGovernmentoflndia


